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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

FIRST CALL INTERNATIONAL, INC.
Plaintiff,
V. No. 4:23-CV-00199-P
S&B GLOBAL AMERICA, INC.,
S&B GLOBAL, INC.,

SUNG JAE HWANG, AND
BO YOON CHI

Defendants.

DECLARATION OF JOSEPH PAVLOV

1, Joseph Pavlov, declare under penalty of perjury that I have personal knowledge of the
following statements and that these statements are true and correct to the best of my knowledge and
belief.

1. 1am the President of Plaintiff, First Call International, Inc. (FCI).

2. FCI will not be appealing the judgment/order that Defendant Sung Jae Hwang won against

D B Global, Inc filed wi fendant’s Un ed Motion For L eave

upplement ion To Dismiss Wi at cision From Korean
litigation has ended. ECF No. 20.1.
3. FCI buys and sells for export aircraft parts.
4.  FCI’s headquarters are in Fort Worth, Texas.
5.  Defendant Sung Jae Hwang regularly visited me and my company in Fort Worth Texas

throughout the relevant periods.
6.  Our meetings lasted all day over several days.

7.  Defendant Sung Jae Hwang and I often discussed business over lunch and/or dinner.

9.  Defendant Sung Jae Hwang directed to FCI in Fort Worth, Texas business leads from
Korean companies.
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10.  From FCI’s Fort Worth headquarters. I directed Defendant Sung Jae Hwang’s brokering

efforts with Korean companies.
11.  Defendant Sung Jae Hwang negotiated with Korean companies on FCI's behalf.
12.  From FCI’s headquarters in Fort Worth, Texas. I directed and coordinated Defendant Sung

Jae Hwang’s negotiating efforts with Korean companies.
13} anks t t Suj wang’s brokeri FCI placed bi aircraft parts

15.  From FCI’s headquarters in Fort Worth, Texas. I placed FCI’s bids with Korean

companies.
16. < tAsa 1t of Defen > brokering efforts with Korean companies ani
urch ircraft parts from FCI in Fort Texas.

17.  From its headquarters in Fort Worth, Texas. FCI supplied the aircraft parts that the Korean

companies purchased from FCI.

18.  Korean companies sent payments for their purchases to FCI in Fort Worth, Texas.

19.  From its headquarters in Fort Worth, Texas, FCI paid brokerage commissions to
Defendant.

20. Ishared confidential and sensitive information wit wang during hi

regular business trips to Fort Worth, Texas.

21.  Without r permission, D« nt Sung Jae Hwang started working for and
representing Adept Fasteners in Korea.

22.  Adept Fasteners was and is FCI’s direct competitor in Korea.

23.  Adept Fasteners has a branch in Arlington. Texas.

24.  Defendant Sung Jae Hwang and Defendant Bo Yoon Choi are married to each other.

25.  Defendant S&B Global America, Inc. was incorporated in California on May 11, 2015.

26. Defendant Bo Yoon Choi is the Chief Executive Officer. Secretary. Chief Financial Officer.
and Agent for Service of Process for Defendant S&B Global America, Inc.

27.  The address for Defendant S&B Global America. Inc. for process of service is 9 Colonial
Dr.. Newport Beach. California 92660.
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29.  Defendant Bo Yoon Choi, Defendant Sung Jae Hwang have permanent residency or US
citizen status under our nation’s immigration laws.

30. Defendant Bo Yoon Choi and Defendant Sung Jae Hwang speak, read, and understand
English.

31. Defendant S&B Global America, Inc. lists with the California Secretary of State that it

condu i asac dit; 2,

33. Defendant Bo Yoon Choi and/or Defendant Sung Jae Hwang own or control all or a
majority of the shares or interests in Defendant S&B Global America, Inc.

34. Defendant Sung Jae Hwang is the president or owner of Defendant S&B Global, Inc.

35. Defendan ica. Inc. earned or earns commissions from brokering the
sales of aircraft parts in Korea.

36, B t n Choi earned or earned or earns a sal r commissions from brokered
sales of aircraft parts in Korea.

37.  Defendant Sung Jae Hwang earned or earns a salary or commissions from brokered sales
of aircraft parts in Korea.

38. The located at 9 Colonial Dr., Newport Beach. California 92 wa ht from

brokerage commissions earned on sales of aircraft parts to Korean companies.

39. Defendan Yoon Choi Defendant Sung Jae Hwan T indivi nd
mpanies they owned or controll af mi! i
Second Amended Complaint.

40. FCIis a corporation organized and existing under the law of the State of Texas.
41.  FClis not incorporated in Korea.

42.  FCI does not have Korean owners or Korean investors.

43.  FClis 100% owned by US citizens.

44.  ECI does not have affiliated companies in Korea.

45.  FCI purchases nearly all of its aircraft parts from domestic/US suppliers.

46.  FCI does not purchase aircraft parts in Korea or from Korean suppliers.

47.  FCI never purchased aircraft parts from Defendants.

48. a; ing agents. not a;

49.  FCI exports most of the aircraft parts that it sells from its location in Fort Worth, Texas.
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50.  FCI also exports aircrafts parts from and through other suppliers in the USA.

51.  FCI conducts and manages its export operations from its headquarters in Fort Worth,
Texas.

52.  From is Fort Worth, Texas headquarters, FCI secures from the relevant federal
enforcement agencies all the licensing that is required to export its aircraft parts.

53.  FCI’s export licenses and export compliance filings list FCI's headquarters address in Fort
‘Worth, Texas.

54.  FCI retains its export licensing and sales records, including those for Korea, in its Fort
Worth, Texas headquarters.

55. Iam not fluent in Korean.

5 Mo

April 8\'0. 2023.

JOSEPH PAVLOV
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DECLARATION OF LAW PROFESSOR DAE UN HONG

My name is Dae Un Hong and [ declare under penalty of perjury that all statements in this
declaration are true and correct.

[ teach at Dongguk University (Seoul, Korea) as an Assistant Professor of Law and at Cornell
Law School as an Adjunct Professor of Law. | have been a visiting scholar at both Harvard Law
School and Cornell Law School. [ am admitted to practice in both Korea and the United States
(District of Columbia) and have litigated on behalf of clients or provided advice to clients on
matters of commercial law, including international business transactions. I attach my curriculum
vitae.

The lawsuit that is the subject of my opinion is First Call International vs. S&B Global, Inc.,
Case No. 4:23-CV-00199-P, US District Court for the Northern District of Texas, Fort Worth
Texas. Ireviewed Defendant’s Motion To Dismiss Plaintiff’s First Amended Complaint
Pursuant To Fed. R. Civ. P. 12(B)(2), Abstention Doctrine, And Forum Non-Conveniens. 1 also
reviewed the exhibits to said Motion To Dismiss, including Plaintiff’s First Amended Complaint.

Conclusion

From both a substantive and procedural perspective, the plaintiff is very likely to be prejudiced if
the case is decided by a Korean court.

Substantive Law

If Korea is the forum country, Korean courts will determine the governing law based on the
Korean Private International Law Act. Article 52, paragraph 3 of the Act provides that “Where a
tort violates an existing legal relationship between the tortfeasor and the injured party, the law
applicable to such legal relationship shall govern”. Since the contract between the plaintiff and
the defendant is governed by Korean law, the tort claims arising out of the contractual
relationship are governed by Korean law.

Article 750 of the Korean Civil Code, which is the general provision covering torts, provides that
“Any person who causes losses to or inflicts injuries on another person by an unlawful act,
intentionally or negligently, shall be bound to make compensation for damages arising
therefrom.” Based on this provision, Korean courts decide tort claims on a case-by-case basis
and generally do not adopt a categorical approach. There is no established legal doctrine such as
“tortious interference with business relations” in Korean law. Moreover, it is extremely difficult.
if not impossible, to find a case where such a claim has been accepted. As a result. the plaintiff
will face much greater uncertainty with respect to such a tort claim in Korea than in the United
States.

Procedural Law

Dae Un Hong
Page 1 of 2
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It is my expert opinion that the discovery rules in Korea are far too limited to allow the plaintiff
to adequately investigate or obtain the testimony or the documents that would be necessary to
support his causes of action, particularly with respect to tortious interference. For example.
Korean civil procedure does not provide for initial disclosure, interrogatories, or depositions.
Another important issue is the request for production of documents, electronically stored
information, and tangible things. Unlike Rule 34 of the U.S. Federal Rules of Civil Procedure.
the scope of its Korean counterpart is limited to documents, and a court order is required to
compel the other party to comply with such a request. Plaintiff's case will fail without the

necessary discovery.

In addition, civil jury trials are not available in the Korean legal system. As a result. if the
present case is decided in Korea, the plaintiff will not have the opportunity tofave the case

decided by an impartial jury.

April (& 2023,

Dae Un Hong

Dae Un Hong
Page 2 of 2
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Henderson v. Republic of Texas Biker Rally, Inc., 672 F. App'x 383 (2016)
Dec. 6, 2016 - United States Court of Appeals for the Fifth Circuit - No. 16-50171
672 F. App'x 383
Michelle HENDERSON, Plaintiff-Appellant
V.
REPUBLIC OF TEXAS Biker Rally, Incorporated, Defendant-Appellee
United States Court of Appeals, Fifth Circuit.

“384Anita Kawaja, Law Offices of Anita Ka-waja, Houston, T X, David Kenneth Sergi, Sergi &
Associates, P.C., San Marcos, TX, for Plaintiff-Appellant

Celeste Prats Kronenberger, Castagna Scott, L.L.P., Austin, TX, Carl F. Schwenker, Austin, TX,
for Defendant-Ap-pellee *

Before WIENER, CLEMENT, and HIGGINSON, Circuit Judges.

PER CURIAM: *

While attending the Republic of Texas Biker Rally (“Rally”), Michelle Henderson was seriously
injured when a golf cart operated by a fellow attendee struck her, pinning her beneath it.
Henderson sued Republic of Texas Biker Rally, Inc. (“ROT”) for negligence. ROT moved to
dismiss, asserting defenses of insufficient process under Federal Rule of Civil Procedure 12(b)
(4) and insufficient service of process under Rule 12(b)(5). The district court granted ROT'’s
motion. Henderson appeals. We AFFIRM.

.The Rally is organized by ROT and hosted annually in Austin, Texas. Henderson attended the
Rally in 2013 and was seriously injured when she was struck by a golf cart. She filed suit
against ROT and others in Texas state court, bringing a cause of action for negligence against
ROT. The case was eventually removed to federal district court.

ROT moved to dismiss on the grounds that Henderson failed to effectively serve ROT prior to
the expiration of Texas’s two-year statute of limitations for negligence claims. ROT argued that:
(1) Henderson'’s service on ROT was insufficient because her attempts at service failed to abide
by Texas law or the Federal Rules; and (2) even if her service was adequate, it was untimely.
The district court granted the motion.

“We review a dismissal for failure to effect timely service of process for an abuse of discretion.”
Lindsey v. U.S. R.R. Ret. Bd., 101 F.3d 444, 445 (5th Cir. 1996). “Generally, an abuse of
discretion only occurs where no reasonable person could take the view adopted by the trial
court.” Ratliff v. Stewart, 508 F.3d 225, 229 (5th Cir. 2007). District courts enjoy broad discretion
in Rule 12(b)(4) and 12(b)(5) contexts, so our review is particularly deferential when a district
court dismisses an action for ineffective service. See George v. U.S. Dept. of Labor,
Occupational Safety & Health Admin., 788 F.2d 1115, 1116 (5th Cir. 1986) (“The district court
enjoys a broad discretion in determining whether to dismiss an action for ineffective service of
process.”). Finally, “once the validity of service of process has been contested, the plaintiff bears
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the burden of establishing its validity.” Carimi v. Royal Carribean Cruise Line, Inc., 959 F.2d
1344, 1346 (5th Cir. 1992).

I—tHH 1—i

Texas has a two-year statute of limitations for negligence claims. See Tex. Civ. Prac. & Rem.
Code Ann. § 16.003(a). Under Texas law, a plaintiff must both file suit and serve process on the
defendant within the limitations period or her claim is time-barred. See Rigo Mfg. Co. v. Thomas,
458 §.W.2d 180, 182 (Tex. 1970) (noting that the Supreme Court of Texas “long ago
*385established the rule that the mere filing of a suit will not interrupt or toll the running of a
statute of limitation; that to interrupt the statute, the use of diligence in procuring the issuance
and service of citation is required”). If a defendant files suit within the limitations period, and
then diligently and continually attempts to serve the defendant but is unable to do so until after
the limitations period expires, the date of service will relate back to the date suit was filed. See
Parsons v. Turley, 109 S.W.3d 804, 808 (Tex.App.—Dallas 2003, pet.) (“The duty to use due
diligence continues from the date the suit is filed until the date the defendant is served.”) A
plaintiff must satisfactorily “present evidence regarding the efforts that were made to serve the
defendant, and to explain every lapse in effort or period of delay.” Prouix v. Wells, 235 S.W.3d
213, 216 (Tex. 2007).

A corporation in the United States can be served either:

(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or

(B) by delivering a copy of the summons and of the complaint to an officer, a managing or
general agent, or any other agent authorized by appointment or by law to receive service of
process and—if the agent is one authorized by statute and the statute so requires —by also
mailing a copy of each to the defendant.

Fed R. Civ. P. 4(h)(1). Rule 4(e)(1) allows for service to be effected by “following state law for
serving a summons in an action brought in courts of general jurisdiction in the state where the
district court is located or where service is made.” Under Texas law, a corporation may be
served through the corporation’s registered agent, president, or vice president. See Tex. Bus.
Orgs. Code Ann. §§ 5.201, 5.255(1). If a corporation fails to maintain a registered agent in
Texas or the registered agent cannot be served through reasonable diligence, a plaintiff may
serve the Texas Secretary of State instead. See id., § 5.251.

v

Henderson’s cause of action accrued on the date of the golf cart incident—June 13, 2013. The
statute of limitations for her negligence claims expired two years later, on June 13, 2015.
Henderson filed suit in Texas state court on July 30, 2014, well within the limitations period. On
June 11, 2015, two days before the limitations period expired, Henderson requested that ROT
waive service. The waiver request was served on Lynn Castagna, who « Henderson evidently
believed was ROT's outside counsel at the time. Henderson then attempted to serve ROT'’s
registered agent on June 12, 2015, but was unsuccessful. Finally, Henderson served ROT’s
registered agent at the Rally held on June 15, 2015—two days after the limitations period
expired.
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We must decide two issues: (1) whether the June 11, 2015 waiver request was effective; and (2)
if not, whether Henderson diligently attempted to serve ROT such that the untimely service on
June 15, 2015 related back to the date she filed suit.!

Rule 4(d) describes how a plaintiff may request that a defendant waive service. If the defendant
is a corporation, the request must be addressed “to an officer, a managing or general agent, or
any other agent authorized by appointment or by law to receive service of process.” Fed R. Civ.
“386P. 4(d)(1)(A)(ii). Here, Henderson addressed the waiver request to “Republic of Texas Biker
Rally, Inc. c/o Lynn Castag-na,” and provided the business address for Castagna’s law firm. As
the district court noted, “Ms. Castagna is not ROT's registered agent, president, or vice
president under Texas law, nor is she an officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive service of process.” Henderson v.
Republic of Tex. Biker Rally, Inc., 2015 WL 6829514, at *3 (W.D. Tex. Nov. 6, 2015).
Henderson’s waiver request was thus ineffective.

We next turn to the diligence issue. A lack of diligence may be established as a matter of law if
“one or more lapses between service efforts are unexplainéd or patently unreasonable.” Proulx,
235 §.W.3d at 216. Here, there is no dispute that Henderson did not serve ROT’s registered
agent until June 15, 2015—two days after the limitations period expired. Henderson argues that
she diligently attempted to serve ROT, so the date of service' should relate back to the date she
filed suit. Henderson attempted to serve ROT’s registered agent on August 16, 2014 and then
again on September 7, 2014, but was unsuccessful. Her next attempt at service did not come
until nine months later on June 12, 2015—the day before the limitations period expired.
Henderson offers no excuse for this extended delay. She notes only that ROT changed
registered agents in December 2014. But Henderson admits she did not discover the change
until nearly six months later, even though that information was public and readily available.

Henderson has not explained the more than nine-month gap between her failed attempts to
serve ROT. Texas courts have regularly held that comparable gaps conclusively negate a
finding of diligence as a matter of law. See Proulx, 235 S.W.3d at 217 (collecting cases).
Consequently, the eventual date of service does not relate back to the date Henderson’s suit
was filed. Because Henderson did not effect service on ROT until after the limitations period
expired, her negligence claim is time-barred.

\

ROT asks us to find that Henderson’s appeal is frivolous, and to order her to pay ROT'’s
reasonable attorney’s fees and double ROT’s costs under Federal Rule of Appellate Procedure
38. We decline to find that Henderson's appeal is “wholly without merit.” Howard v. St. Germain,
599 F.3d 455, 458 (5th Cir. 2010). ROT's request for attorney’s fees and extra costs is denied.

Vi

The district court’s ruling is AFFIRMED.

*

Pursuant to 5th Cir. R. 47,5, the court has determined that this opinion should not be published
and is not precedent except under the limited circumstances set forth in 5th Cir. R. 47.5.4.
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1

. The district court determined that, regardless of whether Henderson'’s efforts were diligent, she
failed to properly serve ROT according to Texas law. We assume without deciding that the
eventual service was legally proper and address only whether she exercised due diligence as a
matter of law.
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Bowles v. Ranger Land Systems, Inc., 527 F. App'x 319 (2013)
June 14, 2013 - United States Court of Appeals for the Fifth Circuit - No. 12-51255
527 F. App'x 319
Joseph Leon BOWLES, lll, Plaintiff-Appellant
2
RANGER LAND SYSTEMS, INCORPORATED; David Todd Watson, Defendants-Appellees
Summary Calendar.

United States Court of Appeals, Fifth Circuit.

“320Rod S. Squires, Esq., Allison Goertz Harkins, Ryan Charles Johnson, Esq., Beard Kultgen
Brophy Bostwick Dickson & Squires, L.L.P., Waco, TX, for Plaintiff-Appellant.

Jerry P. Campbell, Joe Anthony Rivera, Esq., Naman, Howell, Smith & Lee, PL.L.C., Waco, TX,
for Defendants-Ap-pellees.

Before JONES, DENNIS, and HAYNES, Circuit Judges.

PER CURIAM:

Plaintiff-appellant Joseph Bowles, lll, a Texas resident, brought a personal injury action against
defendant-appellee Ranger Land Systems, Inc. (‘Ranger”) in Texas state court based on
allegations that he was injured in an automobile accident involving a former Ranger employee
in Kuwait. Ranger, an Alabama corporation, removed to federal district court on the basis of
diversity jurisdiction and thereafter successfully moved to dismiss the suit for lack of personal
jurisdiction. In its order granting Ranger’s motion to dismiss, the district court examined
Ranger’s business contacts with Texas and reasoned that those contacts were insufficient to
subject Ranger to general personal jurisdiction in the state. We affirm.

“A ‘federal court sitting in diversity may assert jurisdiction if (1) the state’s long-arm statute
applies, as interpreted by the state’s courts; and (2) if due process is satisfied under the
fourteenth amendment to the United States Constitution.” ” Johnston v. Multidata Systems Int’l
Corp., 523 F.3d 602, 609 (5th Cir.2008) (quoting Cycles, Ltd. v. W.J. Digby, Inc., 889 F.2d 612,
616 (5th Cir.1989)). “Because the Texas long-arm statute extends to the limits of federal due
process, the two-step inquiry collapses into one federal due process analysis.” Id.

The Supreme Court “ha[s] differentiated between general or all-purpose jurisdiction, and
specific or case-linked jurisdiction.” Goodyear Dunlop Tires Operations, S.A v. Brown, — U.S.
-, 131 S.Ct. 2846, 2851, 180 L.Ed.2d 796 (2011) (citing Helicopteros Nacionales de Colombia,
S.A. v. Hall, 466 U.S. 408, 414 nn. 8, 9, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984)). Here, Bowles
has not argued that specific jurisdiction exists and it is undisputed that the alleged conduct
giving rise to Bowles’ *321claims occurred in Kuwait and is unrelated to any of Ranger’'s
contacts with Texas. We therefore focus solely on general jurisdiction. See Johnston, 523 F.3d
at 609.

“General jurisdiction can be assessed by evaluating contacts of the defendant with the forum
over a reasonable number of years, up to the date the suit was filed.” Id. at 610. “The contacts
must be reviewed in toto, and not in isolation from one another.” Id. “A court may assert
general jurisdiction over foreign (sister-state or foreign-country) corporations to hear any and all
claims against them when their affiliations with the State are so ‘continuous and systematic’ as
to render them essentially at home in the forum State.” Goodyear Dunlop, 131 S.Ct. at 2851
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(quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 317, 66 S.Ct. 154, 90 L.Ed. 95 (1945)). “A
corporation’s ‘continuous activity of some sorts within a state[ ] ... is not enough to support the
demand that the corporation be amenable to suits unrelated to that activity.” ” Id. at 2856
(quoting Int’l Shoe, 326 U.S. at 318, 66 S.Ct. 154). “This circuit has consistently imposed the
high standard set by the Supreme Court when ruling on general jurisdiction issues.” Johnston,
523 F.3d at 611. We have explained that “[t]he continuous and systematic contacts test is a
difficult one to meet, requiring extensive contacts between a defendant and a forum.”
Submersible Systems, Inc. v. Perforadora Central, S.A. de C.V,, 249 F.3d 413, 419 (5th
Cir.2001). “[Ejven repeated contacts with forum residents by a foreign defendant may not
constitute the requisite substantial, continuous and systematic contacts required for a finding
of general jurisdiction.... ” Johnston, 523 F.3d at 609 (alterations in original) (quoting Revell v.
Lidov, 317 F.3d 467, 471 (5th Cir.2002)). “Random, fortuitous, or attenuated contacts are not
sufficient to establish jurisdiction.” Id.

“We review de novo a district court’s determination that it lacks personal jurisdiction.”
Pervasive Software, Inc. v. Lex-ware GmbH & Co. KG, 688 F.3d 214, 219 (5th Cir.2012). “The
plaintiff bears the burden of establishing a district court’s jurisdiction over a non-resident, but it
need only make a prima facie case if the district court rules without an evidentiary hearing.”
Johnston, 523 F.3d at 609. “We resolve all relevant factual disputes in the plaintiffs favor.”
Seiferth v. Heli-copteros Atuneros, Inc., 472 F.3d 266, 270 (5th Cir.2006).

Ranger provides logistics services to U.S. agencies and other government contractors at
various locations within the United States and abroad. It is undisputed that Ranger is an
Alabama corporation with its principal place of business in Huntsville, Alabama. The district
court based its personal jurisdiction analysis on uncontroverted evidence submitted by Ranger
in support of its motion to dismiss. Although Bowles disagrees with the district court’s
assessment of the legal significance of Ranger’s contacts, he does not dispute the relevant
jurisdictional facts, viz.: (1) six Ranger employees worked at two military bases located within
Texas; (2) Ranger employees sometimes work at or participate in training programs at a Texas
facility owned by British Aerospace Engineering (“BAE”), a British military contractor; (3) a small
number of Ranger employees undergo processing at a U.S. military facility in Texas prior to
traveling to assignments overseas; (4) Ranger pays unemployment and franchise taxes to the
State of Texas; (5) Ranger’s website can be accessed in Texas and contains email addresses
for several Ranger employees.

Examining Ranger’s Texas contacts in the aggregate, we conclude that Bowles failed to make a
prima facie showing of general personal jurisdiction. Notably, *322Ranger does not maintain an
office, bank account, or agent for service of process in Texas. See Helicopteros Nacionales de
Colombia, 466 U.S. at 411, 104 S.Ct. 1868. Arguably, Ranger’s most significant and sustained
contact with Texas is the presence of a small number of its mechanics employed at two U.S.
military bases within the state: Fort Bliss in El Paso and Fort Hood in Killeen.! Cf. Goodyear
Dunlop, 131 S.Ct. at 2852 (holding general jurisdiction did not exist where, inter alia, defendant
corporations “ha[d] no ... employees[ ] ... in [the forum state]”). Ranger is paid for its work at
these bases through a clearinghouse located in Georgia. Ranger has also had a small number
of mechanics stationed at BAE'’s Military Truck Plant in Sealy, Texas, generally for periods of
thirty days or less. That a small number of Ranger’s employees happen to live and work in
Texas on projects related to Ranger’s dealings with the military or with other defense
contractors does not indicate a sustained business presence in the state. See Johnston, 523
F.3d at 612-13 (holding defendant did not “ha[ve] a general business presence in [Texas] based
on the residence of two employees ... [who] work[ed] from home and reported] to supervisors
located in Toronto, Canada” because “[wlhile their presence [was] certainly a regular contact
with Texas, it [was] not substantial enough to create a general business presence in Texas™);
see also id. at 613 (citing with approval the conclusion in Ratliff v. Cooper Labs., Inc., 444 F.2d
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745, 746/8 (4th Cir1971), that “no general jurisdiction [existed] despite the fact that the
defendant had five employees located in the forum state”). The addition of Ranger’s other
forum contacts does not change the analysis. Neither Ranger’s payment of state employment-
related taxes nor the participation of Ranger employees in training and travel processing
activities within Texas suggest systematic business contact with the state, see Goodyear
Dunlop, 131 S.Ct. 2846; Helicopteros Nacionales de Colombia, 466 U.S. at 415-16, 104 S.Ct.
1868, nor does the fact that Ranger’s website provided email addresses with which Texas
residents, like other visitors to the site, could contact certain Ranger employees, see Re-vell v.
Lidov, 317 F.3d 467, 471 (5th cir. 2002); cf. Mink v. AAAA Development LLC, 190 F.3d 333, 337
(5th Cir.1999).2

Accordingly, Bowles failed to establish that Ranger is subject to general personal jurisdiction in
Texas. The district court’s judgment is AFFIRMED.

*

Pursuant to Fifth Circuit Rule 47.5, the court has determined that this opinion should not be published and is not precedent except
under the limited circumstances set forth in Fifth Circuit Rule 47.5.4.

1
. Like the district court, we assume without deciding that the presence of these employees at federal enclaves within Texas is
relevant to assessing Ranger's contacts with the state. Cf. Swanson Painting Co. v. Painters Local Union No. 260, 391 F.2d 523,
525-26 (9th Cir.1968) (concluding that defendant corporation "did purposefully avail itself of the privilege of conducting activities
within [the forum state], notwithstanding the fact that such activities occurred mostly within the federal enclave” of a U.S. Air Force
base).

2

. Bowles also appeals the district court's denial of his request for jurisdictional discovery to further explore the nature of Ranger's
employees' presence at the military bases and the BAE facility. However, Bowles has made no reasonably particular allegations
that cast any doubt on the extent of those contacts, see Fielding v. Hubert Burda Media, Inc., 415 F.3d 419, 429 (5th Cir.2005),
which, as already explained, fall far short of establishing a basis for general jurisdiction. The district court did not abuse its
discretion in denying the discovery request. See Seiferth, 472 F.3d at 276 (“[A] district court's discretion in discovery matters 'will
not be disturbed ordinarily unless there are unusual circumstances showing a clear abuse.' ” (quoting Alpine View Co. Ltd. v. Atlas
Copco AB, 205 F.3d 208, 220 (5th Cir.2000))).
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INTERNATIONAL FOREST PRODUCTS, S.R.L.
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Appeal from the United States District Court
for the Southern District of Mississippi
USDC No. 5:05-cv-00068

Before DAVIS, CLEMENT and ELROD, Circuit Judges.
PER CURIAM:’

Plaintiff-Appellant Anderson-Tully Lumber Company appeals the district
court’s order granting Defendant-Appellee’s Motion to Dismiss on the basis of
forum non conveniens and international abstention. For the reasons set forth
below, we affirm.

I
Anderson-Tully Company, a Mississippi corporation, began doing business

with International Forest Products, S.r.L., an Italian corporation (“IFP”), in the

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R. 47.5.4.
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1990s. Under a verbal arrangement, IFP agreed to market and sell Anderson-
Tully Company’s forest products (primarily cottonwood) to Italian customers.
The arrangement was entered into after representatives of IFP came to the
United States to solicit business. IFP allegedly agreed to exclusively market and
carry Anderson-Tully Company’s products in the Italian market and agreed not
to carry competing products from other suppliers in that market. In exchange,
Anderson-Tully Company paid commissions to [FP based on IFP's sales.

In the late 1990s, Anderson-Tully Company underwent a corporate
reorganization. It formed Anderson-Tully Lumber Company, a Mississippi
corporation (“ATCO Lumber”), to operate its timberlands. Anderson-Tully
Company became a REIT and remained the owner of the real property. Upon
completion of the reorganization, ATCO Lumber assumed the marketing
agreement with IFP.

ATCO Lumber terminated its business relationship with IFP in September
2001 after it allegedly learned that IFP was violating the exclusivity
arrangement by selling competitors’ products in the Italian market. ATCO
Lumber also had information suggesting that IFP had disclosed confidential
pricing information to competitors. In October 2001, ATCO Lumber formed a
new Italian entity, Allied Timber Companies, S.r.L.., to assume the marketing
and sales of its products in the [talian market. ATCO Lumber owns 50% of the
new entity and an individual owns the other 50%."

In November 2003, IFP filed a suit against Anderson-Tully Company in
Italy for damages caused by the improper termination of the business
arrangement. [FP alsonamed ATCO Lumber in the suit but for reasons that are
unclear, did not serve ATCO Lumber with the suit. The Italian court refused to

add ATCO Lumber as a party to the suit and refused to allow IFP to amend the

! The individual is a former employee of IFP.

2
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suit to add ATCO Lumber as a defendant. IFP then filed a second suit against
ATCO Lumber in September 2005 in [taly. Anderson-Tully Company answered
the initial Italian complaint in June 2004 and also asserted a counter-claim
against [FP for the damages caused by [FP’s breach of the contract.

ATCO Lumber then filed suit in the Circuit Court of Warren County,
Mississippi in October 2004, after the initial Italian suit was filed but before
ATCO Lumber was served with the Italian suit. ATCO Lumber served IFP with
the Mississippi suit in April 2005, which IFP promptly removed to federal court.
IFP moved to dismiss the suit on the basis of forum non conveniens and
international abstention, which the district court granted. The district court
granted ATCO Lumber's motion for reconsideration in order to allow limited
discovery on these same issues. After discovery on those issues, the district
court granted IFP’s renewed motion to dismiss on the basis of forum non
conveniens and international abstention and denied the motion to strike
affidavits submitted by IFP’s Italian counsel. ATCO Lumber now timely appeals
the dismissal order.

1T

We review the district court’'s dismissal on the basis of forum non
conveniens and international comity for abuse of discretion. Diex, LLC v. BBVA
Bancomer, S.A., 508 F.3d 785, 787 (5th Cir. 2007); Int'l Transactions, Ltd. v.
Embotelladora Agral Regiomontana, SA DE CV, 347 F.3d 589, 593 (5th Cir.
2003). This court also reviews a motion to strike for abuse of discretion.
Cambridge Toxicology Group, Inc. v. Exnicios, 495 F.3d 169, 178 (5th Cir. 2007).
While the decision to grant a motion to dismiss “is within the discretion of the
district court, it should be an exercise in structured discretion founded on a
procedural framework guiding the district court’s decisionmaking process.” In
re Air Crash Disaster near New Orleans, La., 821 F.2d 1147, 1165 (5th Cir. 1987)

(en banc) (citations omitted), vacated on other grounds sub nom., Pan Am. World

3
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Atrways, Inc. v. Lopez, 490 U.S. 1032 (1989), reinstated except as to damages by
tn re Air Crash Disaster near New Orleans, La., 883 F.2d 17 (5th Cir. 1989)(en
banc). Under this procedural framework, the court first determines if an
alternative forum exists. If the answer to this question is yes, the court must
then evaluate the public and private interests involved in hearing the suit in
each available forum. “[W]here the court has considered all relevant public and
private interest factors, and where its balancing of these factors is reasonable,
its decision deserves substantial deference.” Piper Aircraft Co. v. Reyno, 454
U.S. 235, 257 (1981).
11T

Appellant argues that the district court abused its discretion in dismissing
its suit for forum non conveniens. The district court followed the procedural
framework provided in Piper Aircraft. The court first found that an alternative
forum is available in Italy. The district court determined that ATCO Lumber
was involved in the litigation in Italy and that the Italian courts provided
comparable remedies to the parties. Both of these factors demonstrated the
availability of Italy as an adequate alternative forum. The district court did not
err in reaching this conclusion.

The district court then considered the private factors presented in the
forum non conveniens analysis:

[1.] relative ease of access to sources of proof:

[2.] availability of compulsory process for attendance of unwilling, and the

cost of obtaining attendance of willing, witnesses;

[3.] possibility of view of premises, if view would be appropriate to the

action;

[4.] all other practical problems that make trial of a case easy, expeditious,

and inexpensive.
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Id. at 241 n.6 (citation omitted). The district court concluded that these factors
favored dismissal of the instant suit in favor of the Italian courts. Although
ATCO Lumber claims on appeal that it can prove its case by using witnesses and
documents exclusively located in the United States, the district court was
entitled to base its decision on the witness lists and documents before it. In
Appellant’s pre-discovery disclosures, 43 total witnesses are listed. Of those
witnesses, 19 were located in Italy and only 8 witnesses were located in
Mississippi. [FP listed 36 witnesses, of which only 2 were not located in Italy.
Despite Appellant’s subsequent reduction of its witness list to eliminate overseas
witnesses, the district court was entitled to rely on this initial witness list when
evaluating the private factors. We cannot say the district court committed a
“clear abuse of discretion” when it concluded that most of the evidence and
witnesses were located outside of Mississippi. Id. at 257.

The district court next considered the public factors:

[1.] administrative difficulties flowing from court congestion;

[2.] the local interest in having localized controversies decided at home;

[3.] the interest in having a diversity case in a forum that is at home with

the law that must govern the action;

[4.] the avoidance of unnecessary problems in conflict of laws, or in the

application of foreign law;

[6.] the unfairness of burdening citizens in an unrelated forum with jury

duty.
Id. at 246 n.6 (internal quotation and citation omitted). The district court
concluded that the public factors also weighed in favor of dismissing the instant
case in favor of the Italian litigation. The court noted that the dispute had
arisen over actions that occurred in Italy and that Italian law would likely apply.
It also acknowledged that the proceedings in the Italian court had been going on

for some time. The district court did not abuse its discretion in determining that




image19.jpg
No. 07-60841

Italian courts had a keen interest in trying the dispute that arose primarily in
Italy and that these factors favored dismissal.

In reaching this conclusion, the district court did not specifically address
the affidavit of Richard Wilkerson, the Executive Vice President of ATCO
Lumber. In that affidavit, Wilkerson averred that, in violation of the alleged
exclusivity agreement IFP had solicited ATCO Lumber's competitors in the
United States. He further asserted that I[FP was selling cottonwood from these
competitors to the same Italian customers to which it had been selling ATCO
Lumber’s cottonwood, also purportedly in violation of the alleged exclusivity
agreement. Other than his own summary affidavit, Wilkerson does not offer
specific facts or proof in support of these allegations. The district court did
consider more specific evidence on this issue offered by ATCO Lumber of IFP’s
relationship with United States based competitors of ATCO Lumber. The
district court determined that this information merely demonstrated a business
relationship between ATCO Lumber’s domestic competitors and IFP in Italy. In
analyzing the second and fourth public factors of the Piper Aircraft framework,
the district court might have given this affidavit more weight, but we cannot say
that the district court’s decision to give more weight to other more specific
materials and evidence before it constituted “a clear abuse of discretion.” Id. at
257.

While the Italian court noted that the second Italian case and the instant
case were not the same, the district court was entitled to take the view that the
various claims resulted from the reciprocal breach of a single contract, and that
they should therefore be tried together. ATCO Lumber conceded that all claims
that could be asserted in this suit were already brought on its behalf in the
Italian litigation. While it could be argued that international comity counsels

deferring to the Italian court as to the distinction in the cases, the district court
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did not clearly abuse its discretion in finding that the forum non conveniens
factors and international comity favored dismissal.

Appellant’s main argument is that the district court did not give proper
consideration to its choice of Mississippi as forum. We have noted that “in
evaluating the private interests of the litigants, a court should be deferential to
an American plaintiff's choice of his home forum.” Forsythe v. Saudi Arabian
Atrlines Corp., 885 F.2d 285, 290 (5th Cir. 1989); see also Piper Aircraft, 454 U.S.
at 255-56; Air Crash, 821 F.2d at 1154. However, we have also made clear that
an American plaintiff's choice of its home forum, such as ATCO Lumber made
here, “cannot be given dispositive weight.” Forsythe, 885 F.2d at 290. The focus
of the analysis is on the overall convenience provided by each forum. Dickson
Marine, Inc. v. Panalpina, Inc., 179 F.3d 331, 342 (6th Cir. 1999). Here, the
district court did not clearly abuse its discretion in conducting the forum non
conveniens analysis.

The district court also denied Appellant’s motion to strike the declarations
of Appellee’s Italian counsel. Our review of the record reveals that these
documents are primarily a summary of the status of the litigation in the Italian
courts and that the important facts asserted in the affidavit are set out in [talian
court documents filed in the record. The district court therefore did not abuse
its discretion in denying the motion to strike.

v
For the reasons set forth above and those contained in the district court’'s

opinion, we affirm the district court’s grant of summary judgment.

AFFIRMED.




